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Syllabus by the Court

*1 1. Summary Judgment. Summary judgment is proper
if the pleadings and admissible evidence offered show
that there is no genuine issue as to any material facts or as
to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as
a matter of law.

2. Limitations of Actions: Breach of Warranty:
Contractors and Subcontractors. Where the basis of a
claim is improper workmanship resulting in defective
construction, the Neb.Rev.Stat. § 25-223 (Reissue 2008)

Mext

statute of limitations runs from the date of substantial
completion of the project, not the date of any specific act
which resulted in the defect.

McCormack, J.

NATURE OF CASE

Southfork Homes, Inc. (Southfork), petitioned this court
for further review after the Nebraska Court of Appeals
found an action brought against it for defective
construction of a home was not barred by the applicable
statute of limitations. We conclude the Court of Appeals
erred, and we reverse, and remand to the Court of Appeals
with directions to affirm the judgment of the district court.

BACKGROUND

The underlying facts are fully set forth in the opinion
issued by the Court of Appeals.* We restate only the most
relevant ones here.

In August 2006, James A. Adams and Rebecca Z. Adams,
the homeowners, executed a purchase agreement with
Southfork for the construction of a new home. The home
was to be built on a lot purchased by Southfork in 2004
from Manchester Park, L.L.C. (Manchester), a developer.
Manchester had completed grading on the lot in 2003.

The home was substantially completed and a final
walk-through inspection occurred on September 19, 2007.
On September 20, Southfork issued the homeowners a
1-year limited warranty for material defects in
workmanship or materials.

Within 6 months, the homeowners noticed cracks in walls
and tiles, roof leaks, and windows that would not open.
Southfork told the homeowners that they should wait until
the expiration of the 1-year limited warranty to request
repairs, and the homeowners did so. Southfork then
attempted to make repairs, but the issues persisted.

In December 2009, a specialist hired by the homeowners
reported potential issues with the foundation of the home.
In July 2011, another specialist hired by the homeowners


http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5039650769)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0162661701&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218357901&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188769801&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0249580501&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0132967601&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0164811701&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000257&cite=NESTS25-223&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0249580501&originatingDoc=I540eaef0799311e593fdee0612c55709&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)

Adams v. Manchester Park, L.L.C., --- N.W.2d ---- (2015)
291 Neb. 978

performed test borings on the soil of the lot and concluded
the soil was improperly compacted. On September 22,
2011, the homeowners filed this action against both
Southfork and Manchester.

The complaint alleged there was improper workmanship
because the soil compaction on the lot was done in a
substandard manner, the foundation was improperly
installed, and the plans and specifications relating to the
earthwork did not meet the Omaha, Nebraska, city code.
The complaint specifically alleged that the defendants (1)
breached the implied duty to perform in a workmanlike
manner, (2) breached the implied warranty of habitability,
(3) negligently constructed the home, (4) fraudulently
concealed facts which prevented the homeowners from
discovering the negligence, and (5) breached the express
1-year limited warranty issued on September 20, 2007.

*2 Southfork and Manchester both moved for summary
judgment, asserting the action was barred by the 4-year
statute of limitations set forth in Neb.Rev.Stat. § 25-223
(Reissue 2008), which provides:

Any action to recover damages based on any alleged
breach of warranty on improvements to real property or
based on any alleged deficiency in the design, planning,
supervision, or observation of construction, or
construction of an improvement to real property shall
be commenced within four years after any alleged act
or omission constituting such breach of warranty or
deficiency. If such cause of action is not discovered and
could not be reasonably discovered within such
four-year period, or within one year preceding the
expiration of such four-year period, then the cause of
action may be commenced within two years from the
date of such discovery or from the date of discovery of
facts which would reasonably lead to such discovery,
whichever is earlier. In no event may any action be
commenced to recover damages for an alleged breach
of warranty on improvements to real property or
deficiency in the design, planning, supervision, or
observation of construction, or construction of an
improvement to real property more than ten years
beyond the time of the act giving rise to the cause of
action.

The district court granted summary judgment in favor of
both defendants, it determined that the 4—year limitations
period began to run in 2003, when the soil on the lot was
improperly compacted by Manchester, reasoning that was
the alleged act or omission constituting the breach of
warranty or deficiency. It then reasoned that because the
homeowners did not take possession of the home until
September 2007, they could not reasonably have
discovered the cause of action within the 4—year period,
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and thus had 2 years from the date of discovery to file
suit. The district court reasoned the homeowners
discovered facts that should have put them on notice of
the defects no later than September 2008, because they
were aware of the roof leaks and wall and tile cracks by
that time. It thus held that the statute of limitations ran in
September 2010 and that the action filed on September
22, 2011, was untimely.

James appealed, and the Court of Appeals affirmed as to
Manchester, finding it had no contractual obligation to the
homeowners. But it reversed as to Southfork, finding the
action against it was not barred by § 25-223. The Court of
Appeals reasoned that the 4—year statute of limitations in
§ 25-223 did not begin to run in 2003, because at that
time, the homeowners were not “in any position to have
any knowledge about the grading completed.” Instead, it
held that the 4—year period began to run against the
homeowners at the expiration of the express 1-year
limited warranty issued by Southfork on September 20,
2007, and that thus, the action filed on September 22,
2011, against Southfork was timely. Because the court
found the action was filed within the statute of limitations,
it did not reach James’ assignment of error related to
fraudulent concealment.

Southfork petitioned this court for further review. It
alleges the Court of Appeals erred in finding the statute of
limitations ran from the expiration of the 1-year limited
warranty, instead of from the date of substantial
completion of the home. An amicus curiae brief filed by
the Nebraska Building Chapter of AGC and AGC
Nebraska Chapter concurs with Southfork’s argument.

ASSIGNMENTS OF ERROR

*3 In its petition for further review, Southfork assigns,
restated and summarized, that the Court of Appeals erred
in holding that the statute of limitations began to run on
the homeowners’ claims at the expiration of the 1-year
limited warranty. Southfork asserts that the Court of
Appeals should have held that the limitations period
began to run from the date the home was substantially
completed.

STANDARD OF REVIEW

Summary judgment is proper if the pleadings and
admissible evidence offered show that there is no genuine
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issue as to any material facts or as to the ultimate
inferences that may be drawn from those facts and that the
moving party is entitled to judgment as a matter of law.?

ANALYSIS

Section 25-223 is a special statute of limitations
governing actions against builders and contractors for
improvements to real property.* It is applicable here
because the homeowners alleged that Southfork (1)
breached the implied duty to perform in a workmanlike
manner, (2) breached the implied warranty of habitability,
(3) negligently constructed the home, (4) fraudulently
concealed facts which prevented the homeowners from
discovering the negligence, and (5) breached the express
1-year limited warranty issued on September 20, 2007.
All of these theories are based on the underlying
allegation that improper soil compaction on the lot caused
issues with the foundation of the home, resulting in
defective construction.

Section 25-223 states that its 4—year limitations period
begins upon the “alleged act or omission constituting [the]
breach of warranty or deficiency.” Here, the specific “act
or omission” alleged to have caused the defective
condition of the home was the improper soil compaction
in 2003. The district court concluded that the 4-—year
limitation began to run from the 2003 date of soil
compaction.

But we have held that where the basis of the claim is
improper ~ workmanship  resulting in  defective
construction, the § 25-223 statute of limitations runs from
the date of substantial completion of the project, not the
date of any specific act which resulted in the defect.® In
Witherspoon v. Sides Constr. Co.° a home suffered
damages when a pipe supplying water to it broke. The
homeowner brought an action against the builder, and we
specifically held that the time limitations of § 25-223
began to run from the date construction of the home was
completed, not from the date when the pipe was installed,
because the underlying theory was that the builder failed
to erect the home in a good and workmanlike manner. In
various other cases, we also have either expressly held or
strongly implied that when the claim is improper
workmanship, the § 25-223 statute of limitations begins
to run from the date the project is substantially
completed.’

Thus, pursuant to our established precedent, the latest date
the 4—year limitations period of § 25-223 commenced in
this case was September 19, 2007, the date of substantial
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completion. Because the lawsuit was not filed until
September 22, 2011, it was outside the statute of
limitations. And the discovery rule exception in § 25-223
cannot save the action, because it is clear the homeowners
knew of the defects in the home no later than December
2009, when they were aware of problems with the
foundation of the home. Because this discovery occurred
during the first 3 years of the 4—year statute of limitations,
the statutory discovery exception cannot apply to them.

*4 The Court of Appeals found that the 1-year limited
warranty issued by Southfork to the homeowners on
September 20, 2007, extended the 4—year time limitations
of § 25-223, and that thus, the limitations period on all of
James’ claims did not begin to run until the expiration of
that warranty. But that holding is at odds with at least one
prior opinion of this court. In Board of Regents v. Lueder
Constr. Co.,* a university brought an action for defective
construction of a campus building. It specifically alleged
that the builder breached its contract by failing to install
supporting structures pursuant to specifications and
failing to properly install steel reinforcing bars to floor
slabs. Even though the builder had issued a 1-year
warranty on the building, we held that the relevant “act or
omission” in 8§ 25-223 occurred on the date the
construction was substantially completed.®

The facts in the instant case are very similar, and we reach
the same conclusion here. As noted, in the complaint, the
homeowners alleged a breach of the implied duty to
perform in a workmanlike manner, a breach of the
implied warranty of habitability, negligent construction,
fraudulent concealment of material facts, and breach of
the 1-year express warranty. The homeowners alleged
each of these theories were supported because the soil
compaction was improper, resulting in defective
construction of the home. The homeowners, like the
university in Lueder & Constr. Co., made no claim that
Southfork failed to make repairs when requested to do so
pursuant to the express warranty. Thus, under the facts of
this case, the act or omission which served as the basis for
all of the homeowners’ claims was the defective
construction itself. In such a scenario, the existence of the
1-year express warranty, which was issued in this case
after substantial completion of the home, does not extend
the § 25-223 statute of limitations as to the homeowners’
claims.

Because the Court of Appeals found the action was not
barred by the statute of limitations, it did not address the
fraudulent concealment claim. In the interest of judicial
economy, we address that claim here.** We find it without
merit as a matter of law. Evidence in the record clearly
establishes that Southfork did not conceal any material
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facts from the homeowners and that the homeowners
knew, at least by December 2009, that there were
substantial problems with the foundation of the home.
This knowledge was sufficient to put them on notice of
the underlying construction defects.

CONCLUSION

For the foregoing reasons, we reverse the decision of the
Court of Appeals and remand the cause to the Court of
Appeals, with directions to affirm the judgment of the
district court.

REVERSED AND REMANDED WITH DIRECTIONS.

Stephan, J., not participating.

Connolly, J., concurring.

| agree that Neb.Rev.Stat. § 25-223 (Reissue 2008) bars
the Adamses’ claims as a matter of law. But a reader
might conclude that all claims to which § 25-223 applies
accrue upon substantial completion. | write separately to
preempt any such misconception.

The Adamses’ claims of negligence, breach of the implied
warranty to perform in a workmanlike manner, and
breach of the implied warranty of habitability were based
on the defective construction of their house. Because the
“breach of warranty or deficiency” which triggered the
limitation period in 8§ 25-223 was the defective
construction, and a house is constructed when it is
substantially completed, the statute of limitations for
those claims began running upon substantial completion.
That date was September 19, 2007.

The Adamses also alleged that Southfork breached its
promise in the 1-year express warranty to construct a
house free of material defects. If there were material
defects, Southfork breached this promise as soon as it
issued the express warranty. We seem to imply that the
statute of limitations began to run on the Adamses’
express warranty claim on September 19, 2007, even
though Southfork did not issue the express warranty until
September 20. One wonders if a warranty can be breached
before it exists, but the 1-day difference is not material
here.
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*5 As the Court of Appeals noted, Southfork also
promised in the 1-year express warranty to repair or
replace “any material defects in workmanship or
materials” if the Adamses gave notice of such defects
within 1 year. We correctly note, however, that the
Adamses did not allege in their complaint that Southfork
breached its promise to repair. This failure was
significant.

For an express warranty to make repairs, the “act or
omission constituting such breach of warranty” under §
25-223 is the warrantor’s failure or refusal to make
repairs. Restated, the rule is that a cause of action for the
breach of a warranty to repair defects accrues when the
defendant fails or refuses to repair defects.* So, Southfork
breached its promise to repair defects (if it breached its
promise) not when it substantially completed the house,
but when it failed to make repairs after a timely request
by the Adamses.

The Maryland Court of Appeals summarized how a

warrantor might breach an express warranty to make

repairs:
Had [the builder] simply guaranteed the condition of
the property as of the date of closing with a Unit
Owner, any breach of that guarantee would necessarily
occur at closing.... Here, however, [the Dbuilder]
additionally promised to repair if notified timely. The
breach of that covenant to repair does not occur at
closing or necessarily when notice is given.
Conceptually, the ways in which one who has
contracted to repair could breach that contract include
repudiating the obligation before any notice is given,
or, after being on notice of the defect, failing to
undertake the repairs within a reasonable time,
expressly refusing to repair, or, after undertaking to
repair, abandoning the work before completion.?

The Adamses did not allege that Southfork breached its
promise in the express warranty to repair or replace
material defects. All of the claims that they did allege
accrued more than 4 years before they filed their
complaint. | therefore concur that § 25-223 bars the
Adamses’ claims as a matter of law.

All Citations

--- N.W.2d ----, 291 Neb. 978, 2015 WL 6429087
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