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United States District Court, 

D. Nebraska. 
PLAN PROS, INC., Plaintiff, 

v. 
William J. TORCZON, Infinity Homes, Inc., Cobble-

stone Homes, Inc., Brian W. Torczon, Darlene M. 
Torczon, Chris Wildrick, Edward Blaine, NP Dodge 
Real Estate Sales, Inc., Betty May Sullivan, Trustee, 
Anna M. Egea, Francis Roy, Trustee, and Alice Roy, 

Trustee, Defendants. 
No. 8:08CV136. 

 
Sept. 1, 2009. 

 
Dana A. LeJune, LeJune Law Firm, Houston, TX, for 
Plaintiff. 
 
Joseph E. Jones, Patrick S. Cooper, Fraser, Stryker 
Law Firm, Omaha, NE, for Defendants. 
 
Edward Blaine, Omaha, NE, pro se. 
 

MEMORANDUM AND ORDER 
 
JOSEPH F. BATAILLON, Chief Judge. 
 
*1 This matter is before the court on the motion, Fil-
ing No. 82, of defendants Betty May Sullivan, Anna 
M. Egea, and Francis and Alice Roy (hereinafter 
“homeowners”) to dismiss the plaintiff's amended 
complaint, Filing No. 79, pursuant to Fed.R.Civ.P. 
12(b)(6). This is an action for copyright infringement 
pursuant to 17 U.S.C. § 101 et seq. Homeowners 
contend that there are no allegations in the amended 
complaint that the homeowners infringed on plain-
tiff's alleged copyright. The court agrees and will 
grant the motion to dismiss. 
 
Under the Federal Rules, a complaint must contain “a 
short and plain statement of the claim showing that 
the pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). 
The rules require a “ ‘showing,’ rather than a blanket 
assertion, of entitlement to relief .” Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 556 n. 3. (2007) 
(quoting Fed.R.Civ.P. 8(a)(2)). “Specific facts are not 
necessary; the statement need only ‘give the defen-
dant fair notice of what the ... claim is and the 
grounds upon which it rests.’ “ Erickson v. Pardus, 
551 U.S. 89, 93 (2007) (quoting Twombly, 550 U.S. 
at 555). In order to survive a motion to dismiss under 
Fed.R.Civ.P. 12(b)(6), the plaintiff's obligation to 
provide the grounds for his entitlement to relief ne-
cessitates that the complaint contain “more than la-
bels and conclusions, and a formulaic recitation of 
the elements of a cause of action will not do.” 
Twombly, 550 U.S. at 555. 
 
The factual allegations of a complaint are assumed 
true and construed in favor of the plaintiff, “even if it 
strikes a savvy judge that actual proof of those facts 
is improbable and ‘that a recovery is very remote and 
unlikely.’ “ Id. (quoting Scheuer v. Rhodes, 416 U.S. 
232, 236 (1974)). “On the assumption that all the 
allegations in the complaint are true (even if doubtful 
in fact),” the allegations in the complaint must “raise 
a right to relief above the speculative level.” 
Twombly, 550 U.S. at 555-56. In other words, the 
complaint must plead “enough facts to state a claim 
for relief that is plausible on its face.” Id. at 547. “A 
claim has facial plausibility when the plaintiff pleads 
factual content that allows the court to draw the rea-
sonable inference that the defendant is liable for the 
misconduct alleged.”   Ashcroft v. Iqbal, --- U.S. ----, 
----, 129 S.Ct. 1937, 1940 (2009) (stating that the 
plausibility standard does not require a probability, 
but asks for more than a sheer possibility that a de-
fendant has acted unlawfully.). 
 
Twombly is based on the principles that (1) the tenet 
that a court must accept as true all of the allegations 
contained in a complaint is inapplicable to legal con-
clusions and (2) only a complaint that states a plausi-
ble claim for relief survives a motion to dismiss. 
Iqbal, 129 S.Ct. at 1940-41. Determining whether a 
complaint states a plausible claim for relief is “a con-
text-specific task” that requires the court “to draw on 
its judicial experience and common sense.” Id. at ----, 
129 S.Ct. at 1950. Accordingly, under Twombly, a 
court considering a motion to dismiss may begin by 
identifying pleadings that, because they are no more 
than conclusions, are not entitled to the assumption of 
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truth. Id. Although legal conclusions “can provide the 
framework of a complaint, they must be supported by 
factual allegations.” Id. When there are well-pleaded 
factual allegations, a court should assume their verac-
ity and then determine whether they plausibly give 
rise to an entitlement to relief. Id. 
 
*2 Thus, the court must find “enough factual matter 
(taken as true) to suggest” that “discovery will reveal 
evidence” of the elements of the claim.   Twombly, 
550 U.S. at 555; Dura Pharms., Inc. v. Broudo, 544 
U.S. 336, 347 (2005) (explaining that something be-
yond a faint hope that the discovery process might 
lead eventually to some plausible cause of action 
must be alleged). When the allegations in a com-
plaint, however true, could not raise a claim of enti-
tlement to relief, the complaint should be dismissed 
for failure to state a claim under Fed.R.Civ.P. 
12(b)(6). Twombly, 550 U .S. at 558; Iqbal, --- U.S. 
at ----, 129 S.Ct. at 1950 (stating that “where the 
well-pleaded facts do not permit the court to infer 
more than the mere possibility of misconduct, the 
complaint has alleged-but it has not ‘show[n]’-‘that 
the pleader is entitled to relief.’ ”). 
 
Plan Pros creates, publishes and sells its architectural 
house designs and plans. It claims to be the sole 
owner and proprietor of copyrights for certain house 
plans/designs in books, handouts, pamphlets and on 
the Internet. Plan Pros contends that the non-
homeowner defendants infringed on its copyrights in 
violation of 17 U.S.C. § 101 and §§ 106(1) and (2). 
Plan Pros requests injunctive relief against the non-
homeowners including the structures owned by the 
homeowners. 
 
The homeowners contend, and this court agrees, that 
there are no allegations of copyright infringement 
against the homeowners in Plan Pro's amended com-
plaint. The homeowners argue therefore that they are 
entitled to judgment as a matter of law. See Scholz 
Design, Inc. v. Jaffe, 242 F.R.D. 449, 451 
(N.D.Ill.2006) (any copying of design done by archi-
tect not homeowners); Scholz Design, Inc. v. 
Bassinger Bldg. Co., 2006 WL 3031388 *6 
(E.D.Mich. October 23, 2006) (same). 
 
Plan Pros argues that the homeowners' motion is 
premature as it is seeking an injunction, only after a 
finding of infringement is made. Filing No. 84. Ap-
parently Plan Pros wants the homeowners enjoined 

from selling their homes. Judge Lyle Strom recently 
decided the Zych case and dismissed the homeowners 
from a similar lawsuit. See Plan Pros v. Zych Con-
struction, 2009 WL 928867 (P. Neb. March 31, 
2009). Plan Pros argues this case is distinguishable, 
as the Zych lawsuit did not clearly request injunctive 
relief. After reviewing the Zych case, the court dis-
agrees. In Zych, Judge Strom was faced with a similar 
complaint with multiple defendants, including home-
owners like the ones in the case before this court. 
Judge Strom determined that Plan Pros made no 
claim of infringement against the homeowners and 
dismissed them from the lawsuit. 
 
The court finds the amended complaint, even with all 
allegations construed as true and in favor of the plain-
tiff, does not contain any viable cause of action 
against the homeowners. An injunction in and of it-
self is not a claim against a party. Plan Pros has not 
stated any claim whatsoever against the homeowners. 
The court agrees with the analysis set forth in Zych 
by Judge Strom that Plan Pros failed to state or allege 
any cause of action against the homeowners for either 
copyright infringement or for a declaratory judgment. 
See Zych at *2. Accordingly, the case will be dis-
missed as to Betty May Sullivan, Anna M. Egea, and 
Francis and Alice Roy. 
 
*3 THEREFORE, IT IS ORDERED that the motion 
to dismiss by Betty May Sullivan, Anna M. Egea, 
and Francis and Alice Roy, Filing No. 82, is granted, 
and these parties are dismissed as defendants from 
this lawsuit. 
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