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Bribery and corruption are social problems which are 
harmful to public life.1  The abuse of public office for personal 
profit fundamentally undermines individuals’ trust in institu-
tions and, more generally, in the rule of law. Indeed, bribery, 
wherever located, can call into question the legitimacy of a 
government.2  Bribery and corruption are associated with com-
merce, and as the pace of globalization and international trade 
continues to increase, bribery and corruption are rightly seen as 
problematic by national governments and international institu-
tions, such as the Organisation for Economic Co-operation 
and Development  (“OECD”) and the World Bank.3  

As the first piece of legislation to combat the paying of 
bribes to foreign officials, the Foreign Corrupt Practices Act 
(the, “FCPA”) was and is a catalyst for the growing interna-
tional consensus that bribery and corruption should be elimi-
nated in global commerce.4  Congress enacted the FCPA in 
order to deter and punish the bribing of foreign officials by 
U.S. companies. Today, the FCPA constitutes a strong part of 

the U.S. government’s effort to combat bribery and corruption 
in international business transactions.  Given the severity of the 
conduct that the FCPA seeks to prohibit, companies that have 
foreign operations and no commitment to complying with the 
FCPA face serious financial, criminal, and reputational risks. 
The penalties associated with violating the FCPA counsel in 
favor of taking a proactive approach to deterring foreign bribery 
within an organization. 

This article will provide a general overview of the impor-
tant provisions of the FCPA.  It will then discuss FCPA 
compliance and related best practices. Finally, it will review 
the enforcement of the FCPA by the DOJ, SEC, and other 
international partners of the U.S. government, with a focus on 
the future of the FCPA. 

I. Overview of the FCPA
The FCPA has two components: the anti-bribery provi-

sions, which generally make the paying of bribes unlawful, and 
the accounting provisions relating to the recording of bribes 
paid on a company’s books and records. The anti-bribery provi-
sions prohibit certain classes of persons from corruptly making 
an offer to pay or paying “anything of value to” foreign officials 
for the purpose of influencing any act or decision of a foreign 
official, in their official capacity, to “induc[e] such foreign offi-
cial to do or omit to do any act in violation of the lawful duty 
of such official,” or to “secur[e] any improper advantage.”5  The 
anti-bribery prohibition further applies to instrumentalities 
of foreign governments, foreign political parties, and officials 
thereof, as well as “public international organizations,” which 
includes the World Bank, International Monetary Fund, and 
the OECD.6  
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The anti-bribery provisions apply to three classes of per-
sons: “issuers,” “domestic concerns,” and to certain other per-
sons by virtue of territorial jurisdiction.7  Issuers are generally 
companies whose shares are publicly traded—including foreign 
companies whose American Depository Receipts are listed on a 
U.S. stock exchange.8  Domestic concerns include U.S. persons 
such as citizens, residents, or business associations organized 
under the laws of the U.S.9 Of course, the officers, directors, 
employees, and agents of Issuers and domestic concerns fall 
within the statutory definition. Finally, the anti-bribery provi-
sions apply to certain foreign nationals (i.e., not U.S. residents) 
that take any act in furtherance of a corrupt payment while they 
are located in the United States.10  

The anti-bribery provisions apply to payments or the giving 
of other things of value to a foreign official in order to influence 
that foreign official to obtain or retain business. This is known 
as the Business Purpose Test, and the DOJ and SEC construe 
it very broadly to include payments that are made to improp-
erly secure a business advantage.11  Further, the payment must 
be made “corruptly.”12  In this context, “corruptly” means an 
“intent or desire to wrongfully influence the recipient.”13  The 
requirement of a corrupt intent means that any offer, promise, 
or authorization to make an illicit payment is sufficient action 
to create FCPA liability. With respect to the object of a cor-
rupt payment, it includes cash, but covers other things of value. 
Recurring sources of FCPA issues are gifts, travel expenses, 
entertainment, and charitable contributions.14 Corrupt pay-
ments often are made under the guise of purported business 
expenses, such as travel costs, in an effort to shield those pay-
ments from company or governmental inspection. The label 
given to a corrupt payment is irrelevant, if, after being scruti-
nized, the payment is deemed to be for a corrupt purpose. 

Who is a foreign official? The FCPA definition is “any 
officer or employee” of a foreign government, instrumentality 
thereof, or of a public international organization.15  In many 
developing countries, the government is an active player in 
the economy and commonly will have some ownership inter-
est in vital companies in the telecommunications, energy, and 
transportation sectors. Thus, the FCPA covers officials who 
are associated with these state-owned enterprises. Further, 
the FCPA applies to payments to “any” foreign official, which 
means that bribes paid to persons, not only at the ministe-
rial level, but also to lower-level foreign officials can generate 
FCPA liability. Because the laws prohibit indirect bribery, they 
also apply to payments to family members.16 

The FCPA has one main exception and one main affirma-
tive defense. The exception is for so-called “facilitation” or 
“grease” payments.17  This exception allows for payments made 
for purposes of expediting or securing performance of a routine 
government action, where the foreign official does not have 
discretion.18  Routine government action includes awarding 

permits and licenses, providing phone service or other services, 
mail pick-up and delivery, and so on.19  The DOJ and SEC will 
heavily scrutinize any transaction that is claimed to fall under 
the facilitation payment exception, and many companies’ com-
pliance programs do not allow these types of payments. 

The main affirmative defense to the FCPA is that the 
conduct at issue is lawful under the written laws and regula-
tions of a foreign country.20 This affirmative defense is much 
narrower than it appears, as DOJ will scrutinize the putative 
local law allowing the conduct. In one famous case, the defense 
and the government engaged in a battle of the experts regard-
ing whether certain payments were lawful under the law of 
Azerbaijan.21  Needless to say, proving the niceties of Azeri 
law at trial to a jury is not ideal. Thus, as with the facilitation 
payments, companies with compliance programs typically will 
not recognize this affirmative defense and will prohibit their 
employees from making payments that would be illicit under 
the FCPA, even if they are arguably allowable under local law. 

As noted above, the FCPA also contains recordkeeping and 
internal control provisions.  Each issuer must make and keep 
books, records, and accounts that accurately and fairly reflect 
the transactions and dispositions of the assets.22  Issuers must 
also devise and maintain a system of internal accounting con-
trols sufficient to provide reasonable assurance that transactions 
are executed with authorization and properly recorded.23  These 
provisions prohibit any person from knowingly circumventing 
or failing to implement a system of internal accounting controls 
or knowingly falsifying any book, record, or account.24  In many 
ways, these provisions mirror the Internal Revenue Code’s 
prohibition of deductions for any illegal bribes that would be 
unlawful under the FCPA.25 

II. Compliance with the FCPA
In light of the risk that international business operations 

pose from an anti-bribery standpoint, many companies are 
undertaking activities that are designed to ensure the company 
complies with the FCPA and other relevant anti-bribery laws. 
Compliance has two principal functions: deterring corrupt pay-
ments by agents or employees of a given company, and increas-
ingly, to obtain credit from the government in the event of an 
investigation. While a series of standard facets of an effective 
compliance program have emerged, there is no “one size fits all” 
set of measures to completely inoculate a business from anti-
bribery risk. Nevertheless, any company intending to adopt or 
modify a compliance program should consider the following 
components:26  

• High-level commitment. DOJ has insisted that support 
for compliance activities and for fostering a culture of compli-
ance must come from the top. While that may look different 
at different companies, the level of commitment to compliance 
with the FCPA is a high priority of the DOJ and SEC in their 
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based on a number of factors, including the jurisdiction(s) in 
which the agent/business partner will be performing services, 
general background search information to determine whether 
any red flags apply, such as familiar or other relationships with 
foreign officials, and the level of authority given to the repre-
sentative.  

• Contractual provisions. Along with risk-based due dili-
gence of agents and business partners, contracts should include 
provisions, such as anti-corruption representations and warran-
ties, audit rights to ensure compliance, and termination rights 
in the event of a breach of the anti-corruption representations 
and warranties. 

• Training and guidance. While corporations and other 
business associations have legal personhood, they undertake 
their activities through individuals. Thus, a company should 
institute appropriate training measures to educate employees 
and other representatives about the requirements of the FCPA 
and other relevant anti-corruption laws and the company’s own 
policies and procedures relating to the same.

• Internal reporting and investigation. As part of a com-
pany’s compliance activities, it should encourage and provide 
means for its personnel to report possible corruption. The 
company should have policies and procedures in place for 
investigating and substantiating such allegations.  Moreover, 

investigations. This requirement manifests itself in different 
ways, including forming a special board subcommittee relating 
to anti-bribery compliance and having a C-Suite level executive 
dedicated to compliance matters. Those assigned with respon-
sibility for anti-bribery compliance should be independent, 
autonomous (including having direct lines of communication 
and responsibility to the Board of Directors) and sufficiently 
well-resourced to accomplish their goals. 

• Written policy. The foundation of a company’s compliance 
function is a written set of policies and procedures that are 
designed to reduce the incidence of bribery and corruption in 
connection with a company’s foreign business. These policies 
generally will apply to all company personnel, including third 
parties acting on a company’s behalf. These policies should 
address gifts to foreign officials, hospitality, entertainment, 
political contributions, facilitation payments, and other related 
matters. Further, DOJ and SEC often will require that the 
written policy apply to maintaining accurate books and records, 
as well as ensuring robust internal controls to prevent bribery 
and fraud. 

• Third parties. A core feature of a compliance program 
is due diligence. Companies should maintain risk-based due 
diligence with respect to the engagement of third-party agents 
and business partners. This typically includes a risk assessment 
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with it the possibility of leniency or even a decision to decline 
prosecution, while the failure to cooperate can create even 
larger problems. For example, Alstom, a French multinational 
company, paid penalties of $772 million, and several of its 
executives were criminally charged for FCPA violations. In a 
speech, then-Assistant Attorney General Leslie R. Caldwell, 
stated her belief that the penalties and charges were a conse-
quence of Alstom’s failure to cooperate with the government’s 
investigation.31  The clear implication is that had Alstom and 
its executives promptly undertaken their own investigation and 
cooperated with the government, the penalties would not have 
been as severe.

The importance of a pre-existing effective compliance pro-
gram cannot be understated. In 2016, the DOJ announced the 
so-called “Pilot Program” in which companies were encour-
aged to: (1) self-disclose violations of the FCPA; (2) cooperate 
with the DOJ; (3) propose voluntary remediation (typically 
including the dismissal of persons associated with the corrupt 
payments and relevant executives); and (4) disgorge ill-gotten 
profits.32 Under the Pilot Program, a number of companies 
obtained “declination letters” in response to their compliance 
with the strictures of the Pilot Program.33  Companies receiv-
ing declination letters typically had strong cultures of compli-
ance and had compliance programs that successfully detected 
and remediated FCPA violations. They further cooperated 
with the government in a voluntary and “fulsome”34 manner 
and agreed to disgorge ill-gotten profits. Promptness is often 
cited by the DOJ as a key factor in declining to prosecute a 
company. Companies cannot bury their heads in the sand 
when it appears that a violation of the FCPA has occurred; 
the best course is always to engage proactively and meet the 
challenge head-on. That is not to say that there are times in 
which a company in good faith can make the decision that a 
DOJ investigation relates to conduct that is lawful under the 
FCPA and deny to cooperate on that basis. In view of the 
DOJ’s policy on cooperation, however, such a decision should 
not be taken lightly.

Returning to the distinction between a company and its 
agent, the DOJ has conditioned cooperation credit on pro-
viding information about individual misconduct. The most 
recent pronouncement from the DOJ on this issue is a 2015 
memorandum from then-Deputy Attorney General Sally Q. 
Yates that sets forth DOJ policy regarding accountability for 
individuals in the context of corporate wrongdoing. The Yates 
Memorandum states that a company must not selectively 
disclose information about misconduct, but must completely 
cooperate with the government with regard to individual 
misconduct in order to obtain any cooperation credit from the 
DOJ. The Yates Memorandum further directed the DOJ to 
focus on individual misconduct from the start of an investiga-
tion, contemplating that there will be parallel investigations 

as will be discussed below, the company should ensure mea-
sures are in place to effectively enforce its compliance policies, 
including, but not limited to, instituting disciplinary measures 
against employees for violations. 

• Testing and audits. In order to ensure that a compliance 
program is effective, a company should periodically review and 
test its anti-corruption policies and procedures. That often 
takes the form of an audit of a company’s foreign business 
operations to make sure that those operations, especially those 
that deal with the engagement of third parties, are in compli-
ance with the company’s policies and relevant anti-bribery laws. 

The extent to which a company undertakes compliance 
activities will be driven by many factors, including the size of its 
operations, the type of industry it operates in, and the jurisdic-
tions in which it operates. Companies ought to analyze their 
anti-bribery risk in light of those factors and develop measures 
to combat the possible damage that an FCPA investigation 
could bring to its business. While companies are sometimes 
hesitant to commit the necessary resources to anti-bribery com-
pliance, the government has several powerful levers to incentiv-
ize such behavior (detailed in the next section).  However, apart 
from government sanctions, there are often private reasons for 
committing to an effective compliance program. For example, 
representations and warranties regarding the existence and 
effectiveness of a compliance program are becoming more 
commonplace in corporate transactions, such as mergers and 
acquisitions. Given the existence of successor liability under 
the FCPA, purchasers of companies are becoming more wary 
of targets which lack robust compliance programs. 

III. Enforcement and Investigations
The penalties associated with FCPA violations are sig-

nificant. For each anti-bribery violation, a company may be 
fined up to $2 million, and an individual may be fined up to 
$250,000 and/or imprisoned up to 5 years.27  For record keep-
ing and internal control violations, an entity may be fined up 
to $25 million and an individual may be fined up to $5 million 
and/or imprisoned up to 20 years.28  Under the Alternative 
Fines Act, a court may impose a significantly higher fine under 
certain circumstances.29  Beyond collateral consequences, such 
as loss of governmental licenses, a further cost of bribery is 
disgorgement of profits associated with corrupt payments.30  
Disgorgement, owing to its origins as an equitable remedy, 
is conceptually distinct from criminal penalties and sanctions. 
Therefore, even in cases where the DOJ declines to prosecute 
a company, disgorgement of the profits will typically be a part 
of any public settlement. 

Given the possibility of serious sanctions, including pos-
sible jail time, FCPA investigations are significant for a 
company. Thus, the question of cooperating with the govern-
ment is an important one. Cooperating with the DOJ carries 
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ments in which the United States committed not to prosecute 
individuals.”39  However, Rosenstein emphasized that certain 
tenets of FCPA compliance law and practice were not going to 
go under the microscope. In particular, he emphasized that “[c]
ompliance programs promote [the DOJ’s] primary goal, which 
is to deter wrongdoing. They also encourage prompt disclosure 
of wrongdoing . . . .”40  Consistent with that approach, on 
November 29th, Rosenstein announced the DOJ’s adoption 
of the “FCPA Corporate Enforcement Policy,” which aims to 
provide greater clarity and certainty regarding the benefits of 
voluntary disclosure, including declinations.41  Nevertheless, 
given President Trump’s apparent hostility to the FCPA as a 
private citizen, it will be important to monitor both the results 
of DOJ’s review and the tempo of DOJ’s enforcement of the 
FCPA, especially as older investigations that predate President 
Trump’s election are closed. 

In any event, the FCPA will continue to present a signifi-
cant challenge to companies operating overseas. FCPA inves-
tigations are complex, costly, and cause significant disruption 
to a company’s operations. Companies therefore should expend 
the time and effort in a proactive manner to develop effective 
compliance measures to detect and deter FCPA violations. 
Failing to do so can compound the liability that arises from an 
FCPA violation. Designing and implementing a compliance 
program that is tailored to the particulars of a company’s busi-
ness is well worth the effort. Doing so not only makes good 
business sense, but reflects well on a company’s reputation and 
commitment to ethical business practice. 

While bribery and corruption are problems that are unlikely 
to have a permanent solution, they can be mitigated and 
deterred. The FCPA, and similar anti-bribery laws in other 
jurisdictions, have mitigated and deterred corruption in the 
rest of the world. To the extent, going forward, that the United 
States seeks to be a leader in the anti-bribery policy space, the 
FCPA will remain the main tool in the government’s toolkit. 
Companies and their advisors should take heed and seek to act 
proactively to understand the FCPA, take active measures to 
prevent FCPA violations, and seek to foster a spirit of compli-
ance for their workforce and representatives worldwide. 
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to the extent prior administrations had. Indeed, recently, 
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If you are aware of anyone within the Nebraska legal community 
(lawyers, law office personnel, judges, courthouse employees 
or law students) who suffers a sudden, catastrophic loss due 

to an unexpected event, illness or injury, the NSBA’s SOLACE 
Program can likely assist that person in some meaningful way. 

Contact Mike Kinney at mkinney@ctagd.com and/or Liz Neeley at 
lneeley@nebar.com for more information.

We have a statewide-and-beyond network of generous Nebraska attorneys willing to get involved. 
We do not solicit cash, but can assist with contributions of clothing, housing, transportation, medical 
community contacts, and a myriad of other possible solutions through the thousands of contacts available 
to us through the NSBA and its membership.


